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DOC: 05/30/01

This Court has jurisdiction of this appeal by the State
pursuant to the Arizona Constitution Article VI, Section 16, and

A.R S. Section 12-124(A).

This matter has been under advi senent w thout oral argunent
since its assignnment on Novenber 28, 2001. This decision is
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made within 30 days as required by Rule 9.8, Maricopa County
Superior Court Local Rules of Practice. This Court has revi ewed
the record of the proceedings fromthe Phoenix Cty Court, and

t he Menoranda subm tted by counsel.

The only issue raised by Appellant is whether the trial
court erred in its sentencing of Appellee. Appellee was charged
and found guilty of the crime of Assault, a class 3 m sdeneanor
offense in violation of AR S. Section 13-1203(A)(3). The State
all eged that this was a Donestic Viol ence of fense and conpl ai ns
on appeal that the trial judge failed to order that Appellant
conpl ete a Donmestic Violence Ofender Treatnent Program
Appel | ee explains that since he had already served 30 days in
jail and was given credit for 30 days tinme served at the tine of
his sentencing, the trial court concluded there was no jail tine
avai l abl e to ensure conpliance by Appellee with a counseling
program

A.R S. Section 13-3601.01(A) provides:

The judge shall order a person who is
Convi cted of a m sdeneanor Donestic Viol ence
of fense to conplete a Donestic Violence Ofender
Treatment Programthat is provided by a facility
approved by the Departnent of Health Services or
a Probation Departnment. The Departnment O Health
Servi ces shall adopt and enforce guidelines that
establish standards for Donestic Violence Ofender
Treat ment Program approval .

Though the trial court correctly concluded no jail tine
woul d be available to force Appellant to conplete a Donestic
Vi ol ence Treatnment Program it erred in failing to order the
counseling required by AR S. Section 13-3601.01(A). The
counseling programrequired by that statute is mandatory, not
di scretionary.
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| T 1S THEREFORE ORDERED reversing the sent ence inposed by
t he Phoenix Gty Court.

| T 1S FURTHER ORDERED remandi ng this matter back to the
Phoeni x City Court for sentencing to include counseling and a
Donestic Violence Ofender Treatnent Program as required by
A.R S. Section 13-3601.01(A), and all further and future
pr oceedi ngs.
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